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MVEMORANDUM OPI NI ON

BEGHE, Judge: This case is before the Court on the parties’
cross-nmotions to dismss for lack of jurisdiction. Petitioner

asserts we nust dism ss because respondent failed to determ ne a

1 As explained in the text, respondent chall enges M.
Chi sumis capacity to conduct litigation on behalf of petitioner
in any capacity. Qur tentative description of M. Chisum as
appearing for petitioner, and our ascribing of M. Chisums
nmotion and argunents to petitioner, are for conveni ence only.



deficiency in petitioner’s tax, as required by section 62122 and

Scar v. Comm ssioner, 814 F.2d 1363 (9th G r. 1987), revg. 81

T.C. 855 (1983). Respondent asserts we nust dism ss because
Jimmy C. Chisum (M. Chisun), the person who signed the petition
has not established his capacity to act on behalf of petitioner,
as required by Rule 60.°3

W w il deny petitioner’s notion and grant respondent’s

nmotion for the reasons set forth bel ow

2 Al section references are to the Internal Revenue Code in
effect for 1993, and all Rule references are to the Tax Court
Rul es of Practice and Procedure, unless otherw se specified.

W note that M. Chisumand a nyriad of purported “trusts”
with which he has clainmed to be connected are well known to this
Court. We have dism ssed several cases that M. Chisum attenpted
to bring in this Court (including a case concerning petitioner’s
i ncone taxes for 1994 and 1995) on the ground asserted by
respondent in the case at hand. See Universal Trust 06-15-90 v.
Comm ssi oner, docket No. 18438-99; Banana Moon Trust v.

Comm ssioner, T.C Meno. 2000-73; Jeff Burger Prods., LLC v.

Commi ssioner, T.C Meno. 2000-72 (dism ssed for |ack of
jurisdiction because M. Chisum who clainmed to be “trustee” of
“trust” acting as taxpayer’s tax matters partner, did not have
capacity to act on behalf of that “trust”); Bantam Donestic Trust

v. Comm ssioner, T.C Meno. 2000-63; Photo Art Mtg. Trust v.
Commi ssioner, T.C Menp. 2000-57, see also Lipari v.

Comm ssioner, T.C Menp. 2000-280 (sec. 6673 penalty inposed on
t axpayers who clai med they were unable to obtain records from
M. Chisum “trustee” of their “trust”); George v. Conm SSioner,
T.C. Meno. 1999-381 (“trust” of which M. Chisumwas “trustee”
was a sham and paynments received by that “trust” were incone of
ost eopat hi ¢ physi ci an who perforned services that generated the
i ncome) .




Procedural Setting

The case at hand was fornerly consolidated with Johnston v.

Conmi ssioner, T.C. Menp. 2000-315, and Ghavam v. Conni ssioner,

docket No. 3692-99. The case was severed fromthose cases on
respondent’ s noti on when respondent’s notion to di sm ss was
filed.

The comon substantive question in the three cases is
whet her $104, 786 deposited in petitioner’s bank account during
1993 shoul d be included in the gross inconme of petitioner, M.
Johnston, or Ms. Ghavam . The statutory notices sent to
petitioner, M. Johnston, and Ms. CGhavam were “whi psaw’ notices
designed to protect respondent’s ability to collect the proper
tax, whether petitioner, M. Johnston, or M. CGhavam should be
treated as the earner of the $104, 786, and whet her or not
petitioner should be recognized as a separate taxable entity.

We held a hearing on the cross-notions to dismss the case
at hand on June 19, 20, and 27, 2000. M. Chisumclained to
represent petitioner at the hearing; he also testified briefly on
petitioner’s behalf. The Court took the notions to dism ss under
advi senent at the end of the hearing, pending the resolution of

Johnston v. Conmi Ssi oner, supra.

I n Johnston, we found that $103,420 of the $104,786 paid to

petitioner was paid for services perforned solely by M.
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Johnston, without petitioner’s involvenent.* Accordingly, we

hel d that M. Johnston was the person who earned that $103, 420
and that M. Johnston’s attenpt to divert his personal service
income to petitioner was an ineffective “assignnent of incone”,

under the long line of authority beginning with Lucas v. Earl,

281 U.S. 111 (1930).°

Backgr ound

The record consists of a few exhibits and a |imted anmount

of testinony.

4 In Johnston v. Conm ssioner, T.C. Menb. 2000-315, we al so
found that $1,341 of the $104,786 paid to petitioner was paid for
wor k done by Julia Ghavam (Ms. Ghavam ). On July 27, 2000, the
Court entered an agreed decision that Ms. Ghavam has no
deficiency for 1993.

> Qur opinion in Johnston v. Conmi ssioner, supra, issued on
Cct. 6, 2000, concerned M. Johnston’s incone tax for 1993. The
Court has also redeterm ned M. Johnston’s inconme taxes for 1990-
92 and 1994-95, see Johnston v. Conm ssioner, docket No. 18619-99
(Johnston I1), and acted on respondent’s notion to dismss for
| ack of jurisdiction with respect to the trust herein for 1994-
95, docket No. 18438-99. On Nov. 17, 2000, the Court entered a
decision for the Comm ssioner in Johnston Il, pursuant to a bench
opi nion rendered on Oct. 19, 2000. On Nov. 27, 2000, the Court
granted respondent’s notion and entered an order di sm ssing
docket No. 18438-99.

In Johnston |1, the Court found that Wrld Wde Mrtgage
Corp. and other third parties made paynents during 1990-92 and
1994-95 for work perfornmed by M. Johnston; these paynents were
deposited in Universal Trust’'s bank account. The Court concl uded
in Johnston Il that this attenpted diversion of M. Johnston’s
service incone, like the diversion at issue in our earlier
Johnst on opi nion, was an “assi gnnent of incone” that would not be
recogni zed for Federal incone tax purposes.
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On June 15, 1990, Donna L. Chisumas “Settlor” and Four W5
TTO1l as “First Trustee” executed a docunent (the original
i ndenture)® purporting to create “Universal Trust 06-15-90"
(i.e., petitioner). The original indenture stated that
petitioner was a “COVMON LAW BUSI NESS TRUST ORGANI ZATI ON, al so
known as a CONTRACTUAL COWVPANY * * * with certain assets to be
adm ni stered by the Trustee for capital Unit Hol ders represented
by Certificates in accordance with the inalienable Conmon Law
rights afforded to man.” Notw thstanding this |anguage
purporting to create a trust, the original indenture also stated
that “It is expressly declared that an Uni ncorporated Business

Organi zation by Contract is hereby created and not a trust

agreenent by gift, or a partnership, or a conpany, or a

corporation, or a joint venture, or any entity of statutory

nature”. (Enphasis added.) The original indenture further
stated that petitioner “shall be originally domciled in and
shal |l be interpreted and construed under the Constitution of the
United States and the | aws of the State of NEVADA. "~

O her docunents al so dated June 15, 1990, show that all 100
“capital units” in petitioner that could be issued were issued on

that date to M. Johnston and Ms. Ghavam . These docunents state

6 W use the term“indenture” for convenience and not to
suggest that petitioner should be recognized as a trust for State
| aw or Federal incone tax purposes.
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that the capital units were issued in exchange for M. Johnston’s
and Ms. Ghavam’'s contribution of certain property to petitioner,
including M. Johnston’s “know edge, talent, ability and | abor”
M. Johnston and Ms. Ghavam al so served as petitioner’s
“Secretary” and “Ceneral Manager”; their duties included signing
checks on petitioner’s bank account.

The record contains a copy of another docunent, dated
Cctober 1, 1991, which also appears to be an indenture for
petitioner. M. Chisumclains that this docunent (the revised
indenture) is an anended or restated indenture for petitioner.
The revised indenture and the original indenture appear to be
identical in nost respects, except that the revised indenture
provi des that petitioner shall be “domciled in and * * *
interpreted and construed under” the laws of the State of
Del awar e rat her than Nevada.

Facts Relating Prinarily to Petitioner’s Mtion To D sm Ss

I n Decenber 1994, respondent received a docunment purporting
to be a Form 1041, U. S. Fiduciary Income Tax Return, for
petitioner for 1993. This Form 1041 was signed by M. Chisum as
“fiduciary or officer representing fiduciary”. The Form 1041 did
not identify petitioner’s trustee or trustees. It also did not

supply a taxpayer identification nunber for petitioner’s



fiduciary or for the entity clained to be petitioner’s
beneficiary.”’

The Form 1041 stated that petitioner’s 1993 busi ness gross
recei pts were $83,075. It also stated that petitioner was
entitled to deductions for $51, 865 of expenses and $31, 210 of
income distributions, leaving a clained taxable inconme of zero.
The Form 1041 further stated that the distributions were made to
a beneficiary nanmed “Gak Hargor [sic] Finance”, with the
follow ng address: “P.Q Box 577, Quelth [sic], Ontaria [sic]
Canada N1H 6K9".

On Decenber 1, 1997, respondent sent the statutory notice to
petitioner. The notice was addressed as foll ows:

Uni versal Trust 06-15-90

Care of Four WS TTO1l Trustee

3531 West d endal e Avenue, Unit 347

Phoeni x, AZ 85051- 8332
The notice determ ned that petitioner had $21, 711 of unreported
gross receipts. Taking into account the $83, 075 of gross
receipts reported on the Form 1041, the notice to petitioner

determ ned that petitioner’s actual 1993 gross receipts were

$104,786. The notice stated that the anmount of petitioner’s

" The record al so contains a copy of a Form 8800,
Application for Additional Extension of Tine to File U S. Return,
relating to the Form 1041. This Form 8800 was signed by M.
Chisumas “T/E Agt.” (presumably, as “trustee’s agent”). Like
the Form 1041, the Form 8800 did not identify petitioner’s
trustee or trustees.
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gross recei pts was determ ned using the bank deposits nethod.
The notice also disallowed, for |ack of substantiation, the

$51, 865 expense and $31, 210 di stribution deductions clainmed on
the Form 1041. As a result of these adjustnents, the notice
determ ned that there was a $37,312 deficiency in petitioner’s
incone tax and that petitioner was liable for a $7,462 accuracy-
related penalty under section 6662(a).

As previously indicated, see supra p. 4, we have held that
nost of the incone that is the subject of the three “whipsaw’
notices, including the notice in the case at hand, is properly
taxable to M. Johnston, and that all but $25 of the bal ance was

paid for work done by Ms. Ghavam . See Johnston v. Conm Ssioner,

T.C. Meno. 2000-315.

Facts Relating Prinarily to Respondent’s Mtion To Di sm Ss

As noted above, the original indenture provided that Four W5
TTO1 was petitioner’s first trustee.

The record contains al nost no information about Four W5
TT01.8 M. Chisumtestified that Four Ws TTO1 is a trust, and
that M. Chisumwas (and is) its managi ng agent and trustee.
However, M. Chisumdid not offer and the record does not contain

any trust indenture, corporate charter, partnership agreenent, or

8 In response to the Court’s question at the hearing,
M. Chisumtestified that the “Four W8 in the name Four WS TTO1
stood for the question-phrase “Wiat’s Wong Wth Wite?”
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ot her docunentary evidence establishing the existence of Four W5
TTO1, describing Four W5 TTO1, or show ng who owned or had
authority to act on behalf of Four W5 TTOl1. Moreover, although
M. Chisum signed the original indenture s signature page, he did
not do so on behalf of Four WS TTO0l; he signed only as a
“Wtness”.® Indeed, no one signed the original indenture on
behal f of Four WS TTO01; the nane of that entity is nerely
typewitten on the signature page.

M. Chisumclains that Four W5 TTO1 resigned as petitioner’s
trustee on Cctober 1, 1991, and was replaced on that date by
“Ham [ ton & Baxter, L.C.” of Florida (Hamlton Florida). M.
Chisumalso clains that Hamlton Florida in turn resigned its
trusteeship on May 19, 1993, and was replaced by “Ham |l ton &
Baxter, L.C.” of Arizona (HamIton Arizona) as successor trustee.

The record contains copies of docunents dated Cctober 1,
1991, that purport to evidence Hamlton Florida s acceptance of
its appoi ntnment as successor trustee. It also contains a copy of
a docunent dated May 19, 1993, that purports to evidence Ham | ton
Florida s resignation and consent to the appoi ntnent of Ham lton

Arizona as successor trustee. However, these docunents were

® The record does contain copies of sone “m nutes” for
petitioner, executed on the sane date as the original indenture,
whi ch M. Chisum signed over the title “Mnagi ng Agent” of Four
WS TTO1.
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purportedly signed on behalf of Hamlton Florida by M. L.R
Mayer, who did not appear at trial to authenticate them 1

M. Chisumalso clains that, at sone time in 1997, Ham | ton
Arizona in turn resigned as petitioner’s trustee and was repl aced
by M. Chisum personally as successor trustee. M. Chisum
further clainms that the docunents effecting this resignation and

repl acenent were | ost while respondent was copying them

10 Respondent (but not petitioner) subpoenaed M. Mayer to
appear as a witness and to bring any docunents in his possession
relating to the creation or admnistration of petitioner.

Shortly before the hearing, however, M. Myer filed a notion to
quash the subpoena on health-related grounds. M. Myer’s notion
was supported by nedical reports that appeared credible. In
addition, M. Myer inforned the Court that he had no docunents
wi thin the scope of the subpoena and that, if he were conpelled
to appear, he would invoke his privil ege against self-
incrimnation and refuse to testify.

In February 1998, M. Mayer was convicted of conspiracy to
defraud the United States, see 18 U . S.C. sec. 371, by inpeding
and defeating the ascertai nnent and collection of incone taxes.
The indictnment alleged that M. Mayer was a pronoter of “donestic
contractual trusts” also known as “Business Trust Organizations”;
it also alleged that as one of the overt acts in furtherance of
the conspiracy M. Mayer counsel ed taxpayers to use the address
“P.O Box 577, Cuel ph, Ontario, Canada N1H 6K9" as the nuiling
address for the purported sole beneficiary of the contractual
trusts. M. Myer’s conviction was affirned on appeal (w thout
publ i shed opinion). See United States v. Mayer, 198 F. 3d 261
(11th Gr. 1999).

In the case at hand, the original indenture stated that
petitioner was a “COVMON LAW BUSI NESS TRUST ORGANI ZATI ON, al so
known as a CONTRACTUAL COVPANY”. In addition, the Form 1041
filed for petitioner for 1993 used the sane forei gn address for
petitioner’s clainmed beneficiary as the address referred to in
M. Mayer’s indictnent.
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On June 20, 2000, M. Chisum executed a docunment purporting
to serve as a “nenorial witing” of the replacenent of Ham |ton
Arizona with M. Chisum The docunent refers to Ham lton Arizona
as “Ham lton & Baxter, LLC', and was signed by M. Chisum and
Donna Chi sum as the “nmenbers” of that LLC. However, the articles
of organi zation of Ham|lton Arizona state that the organization's
name is “Hamlton & Baxter, L.C " (enphasis added), not LLC, the
articles also state that the organization’ s “Menbers and
Managenment” were M. Chisum and “Represent-Tour, L.C.", not M.
Chi sum and Donna Chi sum

The petition was signed by M. Chisumon February 27, 1998,
above the title “Managi ng Agent for Trustee”. The caption M.

Chi sum pl aced on the petition identified the “Petitioner” as
“UNI VERSAL TRUST 06-15-90". Neither the caption nor the body of
the petition identified petitioner’s trustee.

Shortly after the petition was filed, the Court on its own
nmoti on changed the caption of the case at hand to the foll ow ng:
“Uni versal Trust 06-15-90, Four W5 TTO0l1, Trustee, Petitioner v.
Comm ssioner”. M. Chisumdid not object to this identification
of Four WS TTO01 as petitioner’s trustee, either when the Court
changed the caption or at any later tine.

M. Chi sum subm tted nany ot her docunents to the Court after
the petition was filed; he signed these docunents above the

typewitten nanes “Four W5 TTO01, Trustee” or “Agent for Trustee”.
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M. Chisumdid not submt a notion or pleading identifying
himsel f as petitioner’s trustee until after the hearing of the
case at hand had been conpleted and the Court had pointed out the
i nconsi stency between M. Chisunis docunents and his claimthat
he personally had been petitioner’s trustee since 1997.
Di scussi on

Qur jurisdiction generally depends upon the issuance of a
valid notice of deficiency and the filing of a tinely petition.

See Rule 13; Pyo v. Conmmi ssioner, 83 T.C. 626, 632 (1984); Mllet

v. Conmm ssioner, 82 T.C. 618, 623 (1984); Keeton v. Conmm ssioner,

74 T.C. 377, 379 (1980). Petitioner contests our jurisdiction on
the ground that no valid deficiency notice was issued.

Respondent asserts we nust dism ss because no valid petition was
filed. For the reasons set forth below, we disagree with
petitioner and agree with respondent. !

Petitioner’'s Mdtion To D sm ss

Section 6212(a) provides that, if the Secretary “determ nes”
that there is a deficiency in incone tax, the Secretary is
authorized to send notice of such deficiency to the taxpayer. In

Scar v. Comm ssioner, 814 F.2d at 1369-1370, the Court of Appeals

11t mght be argued, see Lee Enters., Inc. v.
Comm ssioner, T.C Meno. 1992-629, and cases cited therein, that
we have no occasion to reach the argunent underlying petitioner’s
nmotion to dism ss because petitioner’s notion would be nooted by
our granting of respondent’s notion. |In the interest of
conpl eteness, we first address petitioner’s notion.




- 13 -

for the Ninth Crcuit concluded that no “determ nati on” had been
made; it held that the notice was null and void as a result and
di sm ssed the action for lack of jurisdiction in favor of the
t axpayer

Petitioner argues that respondent’s statutory notices to
petitioner, M. Johnston, and Ms. Ghavam, which attributed the
sanme amount of incone to each of them show that: (1) Respondent
failed to “determne” a deficiency in petitioner’s tax; (2) the
notice to petitioner was invalid as a result; and (3) we nust
dism ss the case at hand in favor of petitioner under the
rationale set forth by the Court of Appeals in Scar. W
di sagr ee.

In Johnston v. Commi ssioner, T.C. Mno. 2000-315, M.

Johnston made an identical argunment to support his clains that
the notice he received was invalid and that his case had to be
di sm ssed for lack of jurisdiction. W concluded in Johnston
that this argument had no nerit; we reach the sane concl usion
about petitioner’s argunent in the case at hand.

There is no need to repeat here the detailed |egal analysis
set forth in our Johnston opinion. The conditions for the

application of Scar v. Conm ssioner, supra, sinply do not exist

in the case at hand. Petitioner has not shown that no

determ nati on was made, cf. Scar v. Commi ssioner, supra at 1367
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n.6, and the notice to petitioner is not invalid on its face,!?

see Kantor v. Conm ssioner, 998 F.2d 1514, 1521-1522 (9th Cr

1993) (Scar rule is limted to narrow circunstances where the

notice of deficiency reveals on its face that no determ nation

was made); O app v. Conmi ssioner, 875 F.2d 1396, 1401 (9th Cr

1989); Canpbell v. Conm ssioner, 90 T.C. 110 (1988).

The short answer to petitioner’s contention is that, under
the circunstances of the case at hand, respondent is entitled to
i ssue alternative notices attributing the same incone to

different taxpayers. See Capp v. Conm ssioner, supra at 1402.

We concl ude that respondent exam ned information relating to
petitioner and determ ned a deficiency in petitioner’s tax.
Petitioner’s argunent to the contrary has no nerit; we will deny
petitioner’s notion to dism ss.

Respondent’s Motion To Di sm ss

M. Chisumsigned the petition on February 27, 1998, above
the title “Managi ng Agent for Trustee”. The caption M. Chisum
pl aced on the petition identified the “Petitioner” as “UN VERSAL
TRUST 06-15-90". Neither the caption nor the body of the

petition identified petitioner’s trustee.

12 W& note that the anpbunts of expense and distribution
deductions disall owed by respondent’s notice to petitioner were
identical to the amobunts of those deductions clained on the Form
1041.
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According to respondent, M. Chisum has not shown that, when
he signed the petition, he was petitioner’s trustee or otherw se
had capacity to commence litigation on behalf of petitioner.
Respondent asserts that as a result no valid petition has been
filed and we nust dismss the case at hand for |ack of
jurisdiction.

M. Chisumcounters that he was petitioner’s trustee when he
signed the petition and that as trustee he had authority to act
for petitioner under State law. Accordingly, M. Chisumclains
that a valid petition was filed in the case at hand.

We agree with respondent.

We first note that petitioner has the burden of proving we
have jurisdiction by establishing affirmatively all facts giving

rise to our jurisdiction. See Patz Trust v. Conmm ssioner, 69

T.C. 497, 503 (1977); Eehrs v. Conmm ssioner, 65 T.C 346, 348

(1975); \Wheeler’'s Peachtree Pharmacy, Inc. v. Conm ssioner, 35

T.C. 177, 180 (1960); National Comm To Secure Justice v.

Commi ssioner, 27 T.C 837, 838-839 (1957); Consolidated Cos.,

Inc. v. Conmmi ssioner, 15 B.T. A 645, 651-652 (1929). O course,

atinely filed petition is a prerequisite to our jurisdiction.

See Rule 13(c); Pyo v. Conm ssioner, supra at 632; Mllet v.

Conmi ssi oner, supra at 623; Keeton v. Commi ssioner, supra at 379.

Furthernore, it is well settled that unless the petitionis filed

by the taxpayer, or by soneone |awfully authorized to act on the
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t axpayer’s behalf, we are without jurisdiction. See Fehrs v.

Conmi ssi oner, supra at 348.

Rul e 60(a) requires that a case be brought “by and in the
name of the person agai nst whom the Comm ssi oner determ ned the
deficiency * * * or by and with the full descriptive nane of the
fiduciary entitled to institute a case on behalf of such person.”
Rul e 60(c) states that the capacity of a fiduciary or other
representative to litigate in the Court shall be determned in
accordance with the aw of the jurisdiction fromwhich such
person’s authority is derived.

The record assenbled by M. Chisumto support his authority
to institute this case on behalf of petitioner is riddled with
gaps and inconsistencies and is difficult to understand. For
exanple, it is not even clear what State’s |aw we should apply to
determine M. Chisum s capacity. M. Chisumclains that
California | aw governs. However, M. Chisum has al so stated that
“I function from Arizona”, and the docunents he has filed nake
sone reference to Arizona |law. Mreover, petitioner’s original
indenture states that petitioner was domciled in Nevada and that
Nevada | aw governs, while the revised i ndenture states that
petitioner was domciled in Delaware and that Del aware | aw
governs. Al though M. Chisum has asserted that petitioner did
business in California during the year in issue, he has not

of fered any explanation why California law is the relevant | aw,
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or if it is, how and why petitioner’s domcile and governing | aw
were changed from Nevada to Del aware to California.

We resolve this problemby assum ng for argunent’s sake
that, if M. Chisumwas petitioner’s trustee as he clains, he had
authority to institute litigation on behalf of petitioner under
rel evant State |aw. 3

M. Chisumclains he is the latest in a long line (or chain)
of entities who have served as petitioner’s trustee. According
to M. Chisum the following entities (or persons) served as
petitioner’s trustee, frompetitioner’s formation in 1990 until

the tinme of the hearing:

Peri od G ai med Trustee

June 15, 1990, to Cct. 1, Four W5 TTO1

1991
Cct. 1, 1991, to May 19, Ham | ton Fl ori da

1993

May 19, 1993, to sonetine Ham | ton Ari zona

in 1997
Sonetinme in 1997 to tine M. Chisum (personally)

of hearing
As shown in the foregoing table, M. Chisumclains that he

has served as petitioner’s trustee since 1997. Accordingly, he

13 See, e.g., Ariz. Rev. Stat. Ann. sec. 14-7233.C. 25 (West
1995) (trustee nay conmmence litigation on behalf of trust); Cal.
Probat e Code sec. 16249(a) (Wst Supp. 2000) (sane); Nev. Rev.
Stat. Ann. secs. 163.260, 163.375 (Mchie 1993) (trustee may
comence litigation on behalf of trust if trust instrunment so
provides); Del. Ch. R 17(a) (trustee of express trust may sue);
Del. Super. &. Gv. R 17(a) (sane).
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al so clainms that he was petitioner’s trustee when he signed the
petition in February 1998 and that he has been petitioner’s
trustee throughout this proceeding.

We conclude that M. Chisum has not shown that he was
petitioner’s trustee (or that he otherw se had authority to
commence litigation on behalf of petitioner) when he signed the
petition or at any other tinme. Qur conclusion is based on the
foll ow ng aspects of the record.

First, many of the docunents M. Chisumhas submtted to the
Court contradict his claimthat he personally has been
petitioner’s trustee since 1997. For exanple, M. Chisum signed
the petition as “Managi ng Agent for Trustee”, not as “Trustee”;
the caption placed on the petition by M. Chisumidentified the
“Petitioner” as “UN VERSAL TRUST 06-15-90" w thout identifying
the trustee. Shortly after the petition was filed, the Court on
its own notion changed the caption of the case at hand to the
foll owi ng: “Universal Trust 06-15-90, Four W5 TTO1, Trustee,
Petitioner v. Comm ssioner”. M. Chisumdid not object to the
Court’s identification of Four W5 TTO1 as petitioner’s trustee,
ei ther when the Court changed the caption or at any later tine.
Moreover, M. Chisumcontinued to sign docunents submtted to the
Court above the typewitten nanmes “Four WS TTOl1l, Trustee” or
“Agent for Trustee”. M. Chisumdid not file a notion or other

docunent identifying hinself as trustee until after the hearing
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was over and the Court had pointed out the inconsistencies in
M. Chisums prior docunents.

Second, M. Chisum has not shown that he ever had authority
to act for Four W5 TTOl1l, petitioner’s claimed first trustee. The
record does not contain any docunentary evidence establishing the
exi stence of Four WS TTO1, describing Four W6 TTO1l, or stating
who had authority to act on Four W5 TTO1l's behalf. Moreover, we
did not find credible M. Chisunis testinony about Four WS TTO1
and his authority to act for Four W5 TTOL.

M. Chisumis failure to show his authority to act for Four
W5 TTOl1 is alone fatal to petitioner’s position. The record
contains a docunent that purportedly evidences Four W5 TTOl's
resignation as trustee and its consent to the appointnent of
Ham | ton Florida as successor trustee. However, this docunent
was signed by M. Chisum purportedly on behalf of Four W5 TTOL.
If M. Chisumdid not have authority to act for Four W5 TTOL,
then none of the entities M. Chisumclains were successor
trustees of petitioner was properly appointed, including M.

Chi sum hi nsel f.

Third, there are problens with the proof relating to M.

Chi sumis claimed chain of trusteeship, in addition to the
problens relating to Four W56 TTO1. For exanple, the record does
not contain any original docunents denonstrating the appoi ntnent

of M. Chisumas trustee in 1997. M. Chisumclains the document
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nam ng himtrustee was | ost when respondent was copying it; we
find this difficult to believe. Mreover, the “nenorial witing”
concerning M. Chisunms appointnment, which M. Chisum prepared
during the hearing, is inconsistent with the rest of the record.
The nenorialization refers to Hamlton Arizona as “Hamlton &
Baxter, LLC', and was signed by M. Chisum and Donna Chi sum as
the “menbers” of that LLC. However, the articles of organization
of HamIton Arizona state that the organization's nane is
“Ham I ton & Baxter, L.C " (enphasis added), not LLC, the articles
al so state that the organi zation’s “Menbers and Managenent” were
M. Chisum and “Represent-Tour, L.C.", not M. Chisum and Donna
Chi sum

As anot her exanple of the problens with the proof proffered
by M. Chisum the record contains copies of docunents which
purport to evidence HamIton Florida s acceptance of its
appoi ntnent as trustee and its later resignation in favor of
Ham | ton Arizona as successor trustee. However, these docunents
were purportedly signed by M. L.R Myer. M. Myer did not
appear at the hearing or otherw se authenticate the docunents.

In short, the record that M. Chisum has created contains so
many infirmties that the Court has not been persuaded, if the
docunents in that record created a fiduciary relationship with a
trustee, that M. Chisumhas (or ever had) authority to act on

behal f of the trustee, or that M. Chi sum ever becane the
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trustee. In addition, there has been no showi ng that M. Chi sum
was ot herw se authorized to act on behalf of petitioner.

We have considered all allegations and argunents nmade by
M. Chisumthat we have not discussed herein; we find themto be
without nmerit or irrelevant. Accordingly, respondent’s notion to
dism ss for lack of jurisdiction will be granted.

M. Chisum Section 6673, and O her Sanctions

During the trial of Johnston v. Comm ssioner, T.C. Meno.

2000- 315, respondent’s counsel asked the Court to consider
i nposing a penalty on M. Chisumunder section 6673. However,
respondent’ s counsel later infornmed the Court that respondent
woul d not nove for a penalty against M. Chisum in either
Johnston or the case at hand. Under all the circunstances of the
case at hand, we do not inpose a penalty on M. Chisum

We woul d not presune to try to tell respondent how to do his

job, see United States v. Payner, 447 U. S. 727, 737 (1980)

(Burger, C.J., concurring) (Suprenme Court has no general

supervi sory authority over executive branch operations),
particularly in view of the limted resources currently avail able
to the Internal Revenue Service. However, the expenditures of
time and resources of the Court and the Conm ssioner in this and
ot her cases in which M. Chisum has acted, see supra note 3, have
been so substantial as to raise the question whether sone other

sanction m ght be appropriate. W therefore |leave with
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respondent’ s managenent the question whether M. Chisum s conduct
in this and ot her cases has created an appropriate occasion for
i nposition of tax shelter pronoter/operator penalties under

section 6700 or section 6701, cf., e.g., Kersting v. United

States, 206 F.3d 817 (9th G r. 2000), an action for injunctive
relief under section 7408(a), action to enjoin pronoters of

abusi ve tax shelters, etc., cf. e.g., United States v. Raynond,

228 F.3d 804 (7th CGr. 2000), or a crimnal investigation of the
type that culmnated with M. Mayer’s indictnment and conviction.
See supra note 10.%

I n accordance with the foregoing,

An order will be entered

denvyi ng petitioner’s Mtion To

Di snm ss and granti ng

respondent’s Mbtion To Disniss

for Lack of Jurisdiction.

14 See I RS website on abusive trusts, “ww.treas.gov/irs/
ci”, describing crimnal enforcenent activities against M. Muyer
and others. See also Hamlton, I RS Crackdown on Abusive Trusts
Produci ng Convictions, Highlights & Docunents (Cct. 2, 2000).



